
APPEALS/REQUESTS FOR REVIEW UNDER PERM 
 
By Joan Mathieu 

 
I. The PERM Appeals Process-Requests for Review 
 
The Regulations 
 
 The regulations governing appeals/requests for review under PERM appear in 20 
C.F.R. § 656.24-656.32. Challenges to prevailing wage are governed by rules appear in 
20 C.F.R. § 656.41. Anyone may order free copies of the Regulations from the Perm help 
desk, Division of Foreign Labor Certification, Employment and Training Administration, 
200 Constitution Ave., NW. Room C-4312, Washington, DC 20210. Telephone (202) 
693-3010.One may also submit e-mail questions to the DOL. Officers respond to 
frequently asked questions about PERM on its web site at: 
http://www.ows.doeleta.gov/foreign/. 
 
The Decision to Grant or Deny a Labor Certification Application 
 
 The Chief, Division of Foreign Labor Certification is the National Certifying 
Officer (NCO). The Chief and the Certifying Officers (CO) in the ETA Application 
Processing Centers have the authority to certify or deny labor certification applications. If 
a labor certification application presents a special or unique problem, it can be referred to 
the NCO. The NCO may request that specific kinds of labor certifications be handled at 
the ETA National Office. 
 
The CO grants or denies a labor certification based on the following: 
 

•  Whether or not the employer has met the requirements that there are no 
minimally qualified US workers able to do the job. 

•  Whether an in-house on the job-training problem would qualify a US worker 
applicant. 

•  If the job opportunity is for a college or university teacher, whether a US 
worker is at least qualified as the alien. 

•  Whether employment of the alien will not have an adverse effect on the 
wages and working conditions of US workers similarly employed. In making 
this determination, the CO considers such things as labor market information, 
the special circumstances of the industry and the prevailing wage. 

 
How a Denial is Communicated to the Employer 
 
 The CO shall notify the employer in writing either electronically or by mail of the 
determination. Certified (approved) applications are sent to the employer or his 
attorney/agent. If a labor certification is denied, the final determination form must state 
the following: 
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•  The reasons for the denial. 
•  The request for review procedures found in Section 656.26 (a)(b). 
•  Advice that failure to request a review within 30 days of the date of the 

determination constitutes a failure to exhaust administrative remedies and 
causes the decision to become a final decision. 

•  A statement that if an application for labor certification is denied and a 
request for review is not made, then a new application may be filed at any 
time but that if a request for review is made a new application cannot be filed 
until a request for review procedures is completed 

 
 If the CO determines that the employer substantially failed to produce required 
documentation, or if the documentation was inadequate, or if there was a material 
misrepresentation, or for any other reason, the CO may require the employer to conduct 
supervised recruitment for all its future filings of labor certifications for a period up to 
two years from the date of the file determination. 
 
How to file a Request for Review (RFR) 
 
 Under the new PERM regulations, an appeal from a denial of the labor 
certification is called a request for review (RFR). The RFR is filed with the CO that 
denied the application. RFRs must be filed within 30 days from the denial. Under pre-
PERM, the filing time was 35 days. After receiving the RFR, the CO may either 
reconsider or proceed with the request as a request for review (RFR). 
 
 An RFR must set forth the grounds for the request, include the final 
determination, and may not cite evidence not already in the record. Upon receipt of an 
RFR, the CO must assemble and index the appeal file in chronological order, forward the 
Appeal File to BALCA, and send a copy to the employer. The employer may furnish or 
suggest directly to BALCA that additional information be made part of the Appeal File if 
that information was part of the record before the final determination. The employer must 
submit such documentation in writing, and send a copy to the Associate Solicitor for 
Employment and Training Legal Services, Office of the Solicitor, US Department of 
Labor, Washington DC, 20210. 
 
Makeup of the Board 
 
 In considering request for review at BALCA, members sit in panels of three 
members. The Chief Administrator may designate any BALCA member to submit 
proposed findings and recommendations to BALCA or to any duly assigned panel to 
consider a particular case. In considering RFR, BALCA must afford all parties 30 days to 
submit or decline to submit any appropriate position statement of legal brief. 
 
How BALCA decides an Appeal 
 
 BALCA must review a denial of labor certification under Section 656.24, (a 
revocation of a certification under Section 656.32, or an affirmation of a prevailing wage 
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determination (PWD) under Section 656.41). All reviews must be on the basis of the 
record upon which the decision was made, the request for review and any statements or 
briefs submitted. 
 
After review BALCA must: 
 

•  Affirm the denial of the labor certification, the revocation or the affirmation 
of the PWD; or 

•  Direct the CO to grant the certification or overrule the affirmation of the 
PWD; or 

•  Direct that a hearing be held on the case. 
 
 The appeals rules do not specifically state that BALCA can also remand the case 
to the CO. However, the absence of any remand language may not mean that BALCA 
does not have any power to remand under PERM. Under Pre-PERM, BALCA had no 
regulatory power to remand. However, through administrative case law, BALCA decided 
it had inherent powers to remand a case. Therefore, even though the PERM regulations 
are silent as to remand power, since the original pre-PERM regulations also provided for 
no remand, it seems reasonable that PERM cases may be remanded as well. 
 
Revocation of an Approved Labor Certification 
 
 The above discussion explained the review process for denials of labor 
certifications. However, an approved labor certification under the new PERM regulations 
may also be revoked. The CO may revoke an approved labor certification upon a finding 
that a certification was not justified. CO’s have authority to revoke for fraud, willful 
misrepresentation and obvious errors or for grounds or issues associated with the labor 
certification process. 
 
 The CO must send the employer a Notice of Intent to Revoke containing a 
detailed statement of grounds for revocation and the time allowed for the employer’s 
response. The employer has 30 days to submit a response. Failure to respond will result 
in the Notice becoming final. If the Employer provides a rebuttal, and the CO affirms the 
revocation, the employer may file an appeal under Section 656.26. Regulations require 
the CO to inform the employer within 30 days of receipt of rebuttal evidence whether the 
labor certification will be revoked. If a labor certification is revoked, the CO sends a copy 
of the revocation notice to the DHS and the DOS. 
 
Invalidation of a Labor Certification Application 
 
 Not only can a labor certification be denied or revoked, it may also be invalidated 
after issuance by the DHS or the DOS, upon a determination by either one of those 
agencies or by a court of fraud or willful misrepresentation of a material fact involving 
the labor certification application. If fraud or willful misrepresentation involving a labor 
certification is discovered before a final labor certification determination; the CO will 
refer the matter to the DHS for investigation and must send a copy of the referral to the 
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Department of Labor’s Office of Inspector General. If 90 days pass without the filing of a 
criminal indictment or information, or receipt of a notification from DHS, DOL OIG, or 
other appropriate authority that an investigation is being conducted, the CO may continue 
to process the application. If the DOL learns that an application is the subject of a 
criminal indictment or information filed in a court, the processing of the application must 
be halted until the judicial process is completed. The CO must notify the employer of this 
fact in writing and must send a copy of the notification to the alien, and to the Inspector 
General of the DOL. 
 
II. Challenges to Prevailing Wage Determinations 
 
 Under PERM, reviews of prevailing wage determinations (PWD) are not made 
under the part governing the request for review of denial. Instead, there is an entirely 
separate review process that is set out in 20 C.F.R. § 656.41. Review of prevailing wage  
(PW) takes place prior to filing a PERM application. Furthermore, a request for 
review/appeal of denial of a PERM application may not include challenges to the PWD.  
This is a major difference between pre-PERM and PERM. Pre-PERM rules allowed 
challenges to the PWD only at the appeals stage, but PERM has created an interlocutory 
stage for appeal of prevailing wage. 
 
 Under Section 656.41, employers who wish to challenge a prevailing wage 
determination must make a written request for such review (PRD) within 30 days of the 
date from when the PWD was issued. 
 
The employer’s request for review must: 
 

•  Clearly identify the PWD for which review is sought; and 
•  State the grounds for the request, and 
•  Include all the materials submitted to the SWA up to the date that the 

determination was made. 
•  Note that the employer may submit supplemental information only once. 
•  Supplemental information may include an alternative wage survey. 
•  Filing a new PW may be done at any time. 

 
 The CO does not have any mandated period for adjudicating a request for review 
of PW. However, the CO may affirm, modify the decision, or amend and remand the 
matter to the SWA for further action. 
 
Upon receipt of a request for review the SWA must: 
 

•  Review the employers request and evidence; and 
•  Add material the employer may have omitted and assemble the appeal file in 

reverse   chronological file; and 
•  Send a copy of the employer’s appeal to the national processing center 
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 The Director of the national processing center will determine which (CO) will 
review the appeal. The CO will review the appeal solely on the basis of the information 
upon which the PWD was made. The CO may: 
 

•  Affirm the PWD; or 
•  Modify the PWD, or 
•  Remand the matter to the SWA for further action. 

 
 If an employer desires further review, a request for review by BALCA may be 
made to the CO in writing within 30 days of the CO’s determination. 
 
III. Major Differences between Review under PERM AND Pre-PERM Labor 
Certification Processes 
 

•  No more Notice of Findings: Under PERM COs will either deny or certify 
applications for labor certification. The opportunity to rebut an NOF has been 
eliminated. 

•  The appeal of a PWD is separate from the appeal of the case itself. In the 
PWD review process, there is only one single opportunity for the employer to 
submit supplemental information beyond the initial filing of the labor 
certification application. 

•  In the event a labor certification application is denied, the employer may not 
submit new materials relating to a new prevailing wage determination during 
the appeal stage. 

•  Time to appeal under Pre-PERM was 35 days. Under PERM it is 30 days. 
•  If a CO determines that the employer made a material misrepresentation 

regarding the application, failed to produce supporting documentation or 
produced inadequate documentation, the employer may be required to conduct 
supervised recruitment in labor certification applications for up to 2 years. 
This provision is new to PERM. 

 
IV. Tips for Success 
 

•  Because PERM does not permit a new application to be filed when there is an 
RFR pending, as a practical matter the practitioner in some cases may simply 
advise his client not to appeal but to simply re-file. In the preamble to the 
regulations, the DOL indicated a short processing time for the LC 
applications. Therefore, the print advertisements paid for by the employer 
might still be usable for a second time. Obviously priority date concerns and 
the facts of each case will dictate the employer’s decision. 

•  Possible warning for small businesses: The new PERM rule provides that an 
employer’s application will be given more scrutiny if the business has a small 
number of employees.447

 The DOL will apply close scrutiny to determine 
whether the job has been clearly opened to US workers. Many small 

                                                 
447 20 § C.F.R. 656.17(1) 
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businesses have few employees. Therefore, it is possible that when the 
employer indicates YES to question C9, relating to number of employees, the 
case may be picked for audit. Practitioners filing applications for small 
business should inform their clients of these dangers and obtain 
documentation of a bona fide job opportunity in advance to rebut during the 
audit or appeal process. 

•  The appeal file from a LC denial can not contain additional evidence.  
Therefore, if the attorney chooses to submit additional evidence, the attorney 
may want to request a de novo review citing compelling reasons. Although the 
regulations specifically prohibit that no additional documents should be 
submitted on review, this request might be granted in extraordinary cases. 

•  The employer, not the attorney, should sign supporting letters for the labor 
certification application. This is true because BALCA only considers business 
documents as evidence if signed by the employer. A statement such as 80% of 
all the company’s clients come from Thailand must be signed by the employer 
to qualify as documentary evidence. If the attorney signs the letter so stating, 
that document and statement will not be considered evidence by BALCA. 

•  Because PERM does not permit employers to place additional documents in 
the record file during appeal it is extremely important that attorneys build the 
record and include all evidence, including evidence for use on appeal. 

•  Prudent practitioners should provide a detailed description of the PERM 
process, including invalidation and revocation of labor certifications, for the 
employer to sign and date that he/she has read and understands the 
requirements of PERM. 

 
 
About the Author 
 
Joan Mathieu’s law firm is located at 33 North Garden Ave., Suite 180, Clearwater, FL 
33755. Her phone number is 727-462-8181. Her firm devotes itself exclusively to the 
practice of US immigration law. Ms. Mathieu earned her AB from Vassar College in 
Poughkeepsie, NY, her JD from Boston University School of Law in 1986, and her a 
Masters in Public Administration from Harvard’s John F. Kennedy School of 
Government in Cambridge, MA., 1989. Ms. Mathieu has been licensed to practice law in 
RI since 1986 and FL since 1995. She is a member of the American Immigration 
Lawyers Association (AILA). For the Florida chapter of AILA she has served as 
Secretary, Treasurer, INS Tampa AILA Liaison and Tampa Regional Vice President.  
She is currently serving as Executive Vice Chair and continues to be a member of the 
Board. She has spoken at several advanced immigration law conferences and speaks 
regularly at conferences and to local groups interested in immigration law. 

THE PERM BOOK 2008-2009 Edition

285




